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g arfierpat @1 =" vg gar Name & Address of the Appellant / Respondent
U Square Lifescience Pvt.ltd
Ahmedabad
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Any person aggrieved by this Order-In-Appeal issued under the Central Excise Act 1944,may
file an appeal or revision application, as the one may be against such order, to the approprlate authority
in the following way :

ARG BN BT G T :
Revision application to Government of India :
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(i) A revision application lies to the Under Secretary, to the Govt. of India, Revision Application Unit
Ministry of Finance, Department of Revenue, 4" Floor, Jeevan Deep Building, Parliament Street, New
Delhi - 110 001 under Section 35EE of the CEA 1944 in respect of the following case, governed by first
proviso to sub-section (1) of Section-35 ibid :
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(i) In case of any loss of goods where the loss occur in transit from a factory to a warehouse or to
another factory or from one warehouse to another during the course of processmg of the goods in a
warehouse or in storage whether in a factory or in a warehouse.

(b) In case of rebate of duty of excise on goods exported to any country or territory outside India of
on excisable material used in the manufacture of the goods which are exported to any country
or territory outside India.
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(b)

)

(1)

(2)

In case of rebate of duty of excise on goods exported to any country or territory outside
India of on excisable material used in the manufacture of the goods which are exported
to any country or territory outside India.
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In case of goods exported outside India export to Nepal or Bhutan, without payment of
duty.
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Credit of any duty allowed to be utilized towards payment of excise duty on final
products under the provisions of this Act or the Rules made there under and such order
is passed by the Commissioner (Appeals) on or after, the date appointed under Sec.109
of the Finance (No.2) Act, 1998.
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The above application shall be made in duplicate in Form No. EA-8 as specified under
Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date on which
the order sought to be appealed against is communicated and shall be accompanied by
two copies each of the OlO and Order-In-Appeal. It should also be accompanied by a
copy of TR-6 Challan evidencing payment of prescribed fee as prescribed under Section
35-EE of CEA, 1944, under Major Head of Account.
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The revision application shall be accompanied by a fee of Rs.200/- where the amount
involved is Rupees One Lac or less and Rs.1,000/- where the amount involved is more

than Rupees One Lac.
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Appeal to Custom, Excise, & Service Tax Appellate Tribunal.
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Under Section 112 of CGST act 2017 an appeal lies to :-
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To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal (CESTAT) at
2" floor,Bahumali Bhawan,Asarwa,Girdhar Nagar, Ahmedabad : 380004. in case of appeals

other than as mentioned in para-2(i) (a) above.
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The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3 as
prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be
accompanied against (one which at least should be ‘accompanied by a fee of Rs.1,000/-,
Rs.5,000/- and Rs.10,000/- where amount of duty / penalty / demand / refund is upto 5
Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form of crossed bank draft in
favour of Asstt. Registar of a branch of any nominate public sector bank of the place
where the bench of any nominate public sector bank of the place where the bench of
the Tribunal is situated.
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In case of the order covers a number of order-in-Original, fee for each O.1.0. should be
paid in the aforesaid manner not withstanding the fact that the one appeal to the
Appellant Tribunal or the one application to the Central Govt. As the case may be, is
filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each.
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One copy of application or O.1.0. as the case may be, and the order of the adjournment-
authority shall a court fee stamp of Rs.6.50 paise as prescribed under scheduled-I item
of the court fee Act, 1975 as amended.
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Attention in invited to the rules covering these and other related matter contended in the
Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.
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FIETIT © i(Section 35 F of the Central Excise Act, 1944, Section 83 & Section 86 of the Finance Act,
1994)
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For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty confirmed by
the Appellate Commissioner would have to be pre-deposited, provided that the pre-
deposit amount shall not exceed Rs.10 Crores. It may be noted that the pre-deposit is a
mandatory condition for filing appeal before CESTAT. (Section 35 C (2A) and 35 F of the
Central Excise Act, 1944, Section 83 & Section 86 of the Finance Act, 1994)

Under Central Excise and Service Tax, “Duty demanded” shall include:
() amount determined under Section 11 D;
(i) amount of erroneous Cenvat Credit taken;
@iy  amount payable under Rule 6 of the Cenvat Credit Rules.
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8(l) In view of above, an appeal against this order shall lie before the Tribunal on payment of
10% of the duty demanded where duty or duty and penalty are in dispute, or penalty, where

penalty alone is in dispute.”
Il Any person aggrieved by an Order-In-Appeal issued under the Central Goods and

Services Tax Act,2017/Integrated Goods and Services Tax Act,2017/ Googgggmg;Services
Tax(Compensation to states) Act,2017,may file an appeal before the apprg Auifa;ge ‘ i
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F No.V2(GST)60,61,62,81/Ahd-South/2019-20

ORDER-IN-APPEAL

Four appeals have been filed by M/s U Square Lifescience Pvt Ltd, 1101-03,
Solitaire Corporate Park, Beside Divya Bhaskar, S.G.Road, Ahmedabad-51
[hereinafter referred to as “appellant”] against Orders -in-Original [for short- 0I0]
passed in GST-RFD-06 by the Assistant Commissioner of CGST, Division-VIII
(Vejalpur), Ahmedabad-South [hereinafter referred to as * adjudicating authority”].

The details are as under:

S | Appeal No. OIO No. & Date Period Amount
No involved (Rs)
1 60/Ahd-South/19- | CGST/WS08/Ref- November 1,03,477/-
20 228/BSM/2018-19 dated | 2018
29.03.2019
2 61/Ahd-South/19- | CGST/WS08/Ref- October 2018 66,041/-
20 227/BSM/2018-19 dated '
29.03.2018
3 62/Ahd-South/19- | CGST/WS08/Ref-14/BSM/2018- | December 1,09,720/-
20 19 dated 11.04.2019 2018
4 | 81/Ahd-South/19- | CGST/WS08/Ref-55/BSM/2019- January 2019 | 1,47,433/-
20 20 dated 13.06.2019 :
2. Briefly stated, the facts of the cases are that the above mentioned four

refund claims were filed by the appellant before the adjudicating authority,
pertaining to CGST/IGST and SGST amount paid as input ser\/ices used for export
of service during the periods from October 2018 to January 2019. As it is .found that
the said refund claims filed by the appellant on accumulated ITC were at higher rate
of tax than the actual rate of tax prescribed, show cause notices were issued to
them for rejecting excess amount involved in the refund claims. Vide OIO, the
adjudicating authority has sanctioned eligible refund amount and‘rejected the

excess refund amount as mentioned above.

3. Feeling aggrieved, the appellant has filed the instant four appeals on the

grounds that:

« Rate of tax charged by the supplier in the invoice should be considered for
refund computation.

e They received job work services for manufacturing medicines; that the
service provider has raised invoices for providing job work services by
mentioning SAC code and other details. The department has incorrectly
considered as supply of goods instead of supply of service.

They further received packing materials under HSN 4819 from the supplier
by charging tax @18%; that the rate of tax prescribed under notification
1/2017-CT dated 28.06.2017 as amended, at entry No.153A of the Schedule
III is 18%. However, the department has disallowed the refund claim by
referring entry No.122 of the said Schedule for AoN 4819 is 6%.
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4, Personal hearings in all the four appeals were held on 04.11.2019. Shri Gopal
Krishna Laddha, Chartered Accountant and Shri Dhaval Bhavishi (Account Executive
of the appellant) appeared on behalf of the appellant for the same and-reiterated
the submissions made in the appeal memorandums and written submission dated
27.09.2019.

5. I have carefully gone through the facts of the cases and submissions made
by the appellant in all four appeal memorandums, written submission dated
27.09.2019 and submissions made at the time of personal hearing. The issue
involved in all four appeals is as to whether the appellant is eligible for refund on

Input Tax Credit availed as per supplier invoice or otherwise.

6. At the outset, I find that the appellant received goods falling under HSN 3004
from their job worker and also received packing materials falling under HSN 4819
from their suppliers. I further find that after given provisional refund, the
adjudicating authority has scrutinized the refund claims in question and rejected

the amount mentioned above on the grounds that:

[i] the actual tax rate prescribed for HSN code 3404 is at the rate of 12%
whereas the appeliant has claimed the refund on accumulated ITC @ 18%
tax as per tax paid in the invoice; and

[ii] the tax rate for goods falling under HSN 4819-is 12% as per Sr.No0.122 of
Schedule II of Notification No.01/2017-CT (Rate) dated 28.06.2017,
whereas the appellant has claimed the refund on accumulated ITC @ 18%
tax as per Sr.No.153A of Schedule III of notification ibid.
On other hand, the appellant has contended that in respect of goods falling under
HSN 3004, services of job work having SAC 9988 was provided by the 3upplier of
goods and the rate specified for the same is 18%; that in respect of goods falling
under HSN 4819, the rate specified under notification No0.01/2017 supra as
amended (Sr.No.153 A) is 18% and the adjudicating authority has wrongly quoted
Sr.No.153 and Sr.No.122 of the said notification for attracting 12% tax rate.

7. As regards [i] above, I find that the refund claims in question are in respect
bf accumulated ITC on tax paid on goods falling under HSN 3404, received from
their job worker. I observe that the appellant was receiving pharmaceutical
products falling under HSN 3404 from their job worker after due process. On
perusal of the invoices furnished by the appellant, I observe that the job worker has
charged 18% tax rate (SGST/ CGST) as supply of service under Service Accounting
Code (SAC) 998843 which pertaining to Pharmaceutical product manufacturing
service. As per Explanatory Notes to Scheme of Classification of Service, SAC
998843 represents “Pharmaceutical product manufacturing services” which attracts

18% (SGST and CGST) tax rate. The invoices also indicate that the goods received
isal products, falling under
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HSN code 3004. Pharmaceuticals products falling under HSN 3004 attracts
CGST/GST @12%. In the circumstances, now the question arises whether the
- appellant received supply of goods or supply of service from the job worker in the

context of job work.,

8. I observe from the invoices of job worker that the appellant received goods
under SAC 99884 3(invoice N0.451/18-19) as well as 30049099 (ihvoice No0.455/18-
19). This clearly indicates that the appellant also received supply of goods. In the
circumstances their argument that the department has wrongly considered supply
of goods instead of supply of service fails. Further, I find that the appellant has
failed to establish the fact, either before ‘the adjudicating authority or in the
submissions made in the instant appeals that they received supply of service only
from the job worker in respect of the goods in question processed at job workers
end. Without proper bifurcation of supply of goods and supply of service, refund on
higher rate of tax paid by them in total cannot be refundable. In the circumstances,

the adjudicating authority has rightly rejected the refund claim of excess tax paid.

9. As regards [ii] above, I find that the GST rate for goods falling under HSN
code 4819 is specified under notification N0.01/2017-CT dated 28.06.2017 as
amended. In the said notification as amended, Sr.No.122 (Schedule II) and 153A
(Schedule III) describes the rate of tax falling under HSN 4819. The description
specified at Sr.No.122 and 153 A of the said notification as amended is reproduced

below.
Schedule II - 6%
S No Chapter heading Description of goods
122 4819 Cartons, boxes and cases of corrugated paper or
paper board
Schedule III-9%
S No Chapter heading Description of goods
153 A 4819 Cartons, boxes and cases of non-corrugated paper or
20 paper board

From the above, it is very much clear that the goods viz. “Carton, boxes and case
of corrugated or paper board” falling under chapter 4819 attracts SGST and CGST
6% tax and goods viz “Cartons, boxes and cases of non-corrugated paper or paper
board”, falling under chapter 481920 attracts tax @9% SGST and CGST. On perusal
of invoices submitted by the appellant, I find that they received “cartons”
mentioning HSN 4819. In the circumstances, obviously, the goods attracts tax rate
of 6% SGST and CGST only. It is the responsibility of the appellant to prove that
they received only Cartons, boxes and cases of non-corrugated paper or paper
board. However, in the instant cases, no such documentary evidences put forth by

the appellant either before the adjudicating pauthority or in the appeal
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memorandums. Since the mv0|ces under which the goods in question received by
the appellant clearly mdlcate that they received the goods viz., “cartons -falling
under chapter 4819” only, undoubtedly the goods clearly falls under Sr.No.122 of
schedule II supra instead of Sr.No.153A of schedule-III supra. Looking into the
facts discussed above, I find that the adjudicating authority has correctly rejected
the refund claim filed by the appellant on excess tax pald Therefore, I do not find
any merlt in the appeal filed by the appellant.

10.  In view of above, I reject the appeal filed by the appellant and uphold the

impugned order. The appeal stands disposed of in above terms.
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CGST, Ahmedabad.

To

M/s U Square Lifescience Pvt Ltd,

- 1101-03, Solitaire Corporate Park,

Beside Divya Bhaskar, S.G.Road, Ahmedabad-51

Copy to: The Chief Commissioner of CGST, Ahmedabad Zone
The Principal Commissioner of CGST, Ahmedabad South
The Assistant Commissioner of CGST, System, Ahmedabad South
The Assistant Commissioner of CGST, Div-VIII, Ahmedabad South
uard file
P A File.






